IN THE HIGH COURT OF JUDI FOR RAJASTEAN
JAIPUR BENCH JAI

i

S.B. Cr. Misc. Petition nr.‘l:lo /20158

1. Dr. Ramesh Chand Gupta| s/o Late Shri

Surajbhan r/o 246 Vaidhali Hospital,

i Anasagar Circular Road, |[Ajmer

1 2. Dr. Tejveer Singh Dahiya s/o Shri
) Mahavir Prasad Dahiva, r/o House
I Neo.10, Sagar Vihar Coflony, Vaishali

Nagar, Jaipur

<Accuked Petitioners

Yersus

State of Rajasthan through PH ..Respondent

TSP Ry

5.B. Jriminal Miscj. Petition
under Section 482} Cr.  P.C.

[ Y

against the Orderx dated
21,2.2015 passed by Shri
Chakorwortny Mahegha RHJS,

-_-........_.._—--‘- dditional Distrfict and

-# f- essicn  Judge .No.§ r\jmer in
Fevision ' Petition
M“m“ 0.2/2J15 (350/2014L { and the

~wwsOrder dated 12.12.2014 passed
by Shri Amar Vera RJS,

ﬁ/' 361_;\\ﬁ




To

Special Additional

Judicial Magistrate PCPNI
Cases, Ajmer Division Aj
Cr. Regular Case No.l
{05/12) whereby charge fq
offence under sectior
PCPNDT Act has been |

against the petitioners

Chief
T -Act
r in
43/11
r the

23

ramed-
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N THE HIGH COURT OF JUDICAT

'URE FOR RAJASTHAN

JAIPUR BENCH, TMPUR

ORDER
$B Cr Misc Petition No.970/2015
Dr Ramesh Chand Gupta & anr versus

26.3.2015

Gtate of Rajasthan

HON'BLE MR_JUSTICE +’N BHANDARI

Mr Peush Nag - for petitioners

M SK Gupia — Amicus Curiae

Mr GS Gill, Additional Advocate Gengral with Mr Harish C

* Kandpal - for the State
BY THE COURT:

REPORTABLE

By this criminal misc. petftion, a challenge is made to

e order dated 12.12.2014, whereby,

section 23 of the Pre-conception

:h_atgeh'lheoﬁ'ammder
and Pre-natal Diagnostic

Techniques (Prohibition of Sex Sclectjon) Act, 1994 (for short ‘the

PCPNDT Act) has been framed aL;mnsi the petitioners. The

revision petition challenging the J

.g 009 a1 annexure-2.

laid order has also been

csmissed. A further challenge is mafle to the Notification dated

Learned counsel submits that the Notification for
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appointment of Appropriate Authority ﬂ; contrary to section 17 of
” .

the PCPNDT Act, as amended. As per %ct.wn 17 of the PCPNDT

Act, the Appropriate Authority should ﬁ-:onsm of three members,

mowever, impugned Notification provides fur au officer of the

level of Sub Divisional Officer as _

district level. In view of above, imp

be quashed along with subseqnein
wersus State”, [2014¢4) Crimes 453

A further challenge is mad: to the order at snnexure-
3, issued by the Collector & District Wm. Ajmer, whevein,
tee hus further authorised an oﬂieer h@m the complaimt wnder
saction 28 of the PCPNDT Act Kurther delegation is not

permissible under the law.

Mr GS Gill, Additianal Advocate General, appearing
tar the State and Mr SK Gupta, Amicuf Curiae, appointed by the
courl, submit that proper iptcrpretatitﬂl to section 17 of the

while challenging the

divided in two parts for

ity. The petitioners have

-
- ;'Sin/dered vnly one part which refers fo the appointment of the
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Appropriate Authority at the State level] Same compasition is not

provided for the Appropriate Authority at differcnt level which

would be for the part of the State. per section 17 of the
PCPNDT Act, whenever Appropriste A ity is to be appointed
_ st the State [evel, it should be with the qomposition of 3 members
as given under sub-section (3) of sectich 17. In case it is for the

part of the State, the appointment of the Appropriate Authority

(3) (b) of section 17. The

|
i would be as provided under sub-section

.ﬁtonn_lpou'txnnd'3

aleresaid provision does ot
members, rather, it refers about the rank pf the officer.

issued notification in

Appointing Authority for the part of the State. The District
Collector has been nominated as Authority at the
District level whereas, at the Sub Division level, other officers
hane been appointed. The Notification §s thus not in violation of

section 17 but is in consonance thereto.

They further submit that as per sections 28 and 30 of

E\'JD'I' Act, authorisation can be [given by the Appropriate

]r , State Government or the CeTal Government for filing

seizure. The order at

- S i .
B ol':.'ﬁﬁ:-" complaint and for search an

i .
e e '
e n——— -

|
The State Government
censonance to it while nominating |desited rank officer as
|
|
|
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i
.
5 annexure-3 has been issued in col to the aforesaid

| provision read with rule 12 of the Pr-conception snd Pre-natal
Diagnostic Techniques (Prohibition of Sex Selection) Rules, 1996.

The prayer is made to dismiss the

-1 have considered rival suvmi-ssions of the parties and

perused the record.

A challesge o the Notificati -nZI-s
been made in reference to section 17 pf the PCPNDT Act thus it

would be relevant to quote the said proyision thus -

“17. Appropriate Authori
Committee.- (1). The C

. shall appoint, by noti in the Official
Gazette, one or ) Appropriate
Authorities for each of nion tesyitories

for the purposes of this

2. The State Government
notification in the ia} Gazette, one or
more Appropriate Authoritjes for the whole
or part of the State for the[purposes of this
Act having regard to the jintensity of the
problem of pre-natal sekx determination
leading to female foeticide

(3) The officers appointed as Appropriate
Authorities under sub-secfion (1) or sub-
section (2) shall be,—

PR (a) when appointed for the whole of
\\i' S e b the State or the [Jnion territory,
&'“"q consisting of the following three




members-
i} an officer of gr above the
rank of the Jo:lrﬂ Director of

Heaith and Famjly Welfare-

, Chairperson;
) ity sn unmL WO
- representing women's

organization; and}

iii) an office of Law

Misuse)
2002:

Government
Govemment, as the [case may be,
may deem fit.

:;‘1 7‘ 4_ . The Appropriate Authority shall have the
; ? liowing functions, namely}—

: Ry (2) to grant, suspepd or cancel
NI registration of a Genelic Counselling
>~ Z e~ . Centre, Genetic Laboratory or

. o ﬂmﬁ: L Genetic Clinic;//
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(b) to enforce prescribed
for the Genetic Counsefling Centre,

Genetic Laboratory
Clinic; '

d Genetic

(c)mmvestlgatccdnplmﬁof

breach of the provision:
or the rules made thereur
immediate action;

of this Act
der and take

(d)toseekandeonsader

(h) to recommend to
State Boards modi

in the rules in
changes in technolo
conditions;

(i) to take actio

CSB and
ns required
ance with

or social

on the

recommendations - of the Advisory
Committee made after linvestigation

of complaint for s
cancellation of regi

pension of

5. The Cenral Government or the State

g .




Ly s_);- thf prescribed period.

cmd
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Government, as the case
constitute an Advisory Co

members of the Advisory C
its Chairmsen_

(6) The Advisory Committed shall consist
of—

(c) ooc officer to the
and publicity Of the State
Government ar the Unjon temitory,
as the case may be;

(d) three eminent social workers of
whomnotlmthanon:}hnllbeﬁom
amongst representatives| of women's
oreanisati

7. Nopersonwhohasbeenmomatedm

and when it thinks fit or on the request of
the Appropriate Authority for
of any application for regi
complaint for suspension or
registration and to give advice

Provided that the period]i )
between any Monmgss not S

T T
-
O ’

W T .

_-“_4_,.—-!—-—.--'

.-




9. The terms and conditi
which a person may be
Advisory Committee and

subject to
inted to the
procedure to

be followed by such Committee in the

discharge of its functions s
may be prescribed.”

The perusal of sub-section (

| be such as

) of section 17 of the

PCPNDT Act reveals that the Central joyemmem can appoint

one or more Appropriate Authorities f

the Union Territories.

The case in band is not of Usion Temiscics, thos aforesaid sub-

secien is not rejevant for s case.

Sub-section (2) of section
appointment of one or more

Government for whole or part of the S

Appeopriate Authority has been appointed

.Sub-secﬁon(:i)ofsectioni

17 provides about the
Authority by the State
. In the instant case,

for part of the State.

7 refers as to how the

Appropriate Authority would be

under sub-section (1)

and sub-section (2). Clause (a) to sub-sgction (3) of section 17

provides for appointment for whole

itory. It should consist of three memby

A

s

e

f the State or Union

brs referred therein.

Clause (b) of sub-section (3){of section 17 is relcvant

. -, -and provides about appointment of appr&priate authority for any
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- part of the State or the UT. It is such rank

hs the State Government

or the Central Government deem fit. The| present case is covered

by dause (b) of sub-section (3) of secti

Acosuling to the petitioner, it has to

-

nomsmation should be of three members)

same composition should exist for the par

n 17 of PCPNDT Act.

section (1) and (2). Under clause (a) ¢f the said sub-section,

and, according to him,

of the State.

ﬂwugmnafumdcmmbewmptedforthe
reasam that if same composition would hjve been requrired ie. an
Appwpriate Authority for the part of the State with three
members, it would bave been specified fnder clause (b) of sub-

only referred such rank as the State

have been required, necessary provision

sectinm (3) of section I‘I.Thel.eg’slﬁ: under their wisdom,

or the Central

' Gmmundeemﬁtltcleaﬂyshowscuflposiﬁmwbediﬂ'am

tham af the State level. i the compesition) of three members would

tould have been inserted

: as to who would be other two members. It is more so when at the

g to it, one eminent woman

level, composition has been Tpeciﬁcally given and,

representing women's

Authority. If itis to be

and even for the part of
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the State,

-

aoxepted.

PCINDT

as has been given by leamed counsel fo

indication aforesaid would

A provision, which has

] Legislature, cannot be inserted by the

does not exist herein. Thus, | am unabf to take the interpretation

0t been provided by the
In view of above, first

agument of the learned counsel f petitioners cannot be

Aﬁnﬂxerchnmgehﬂnaduummiih

; 2l been made. It is submittod that
tﬂbyﬂmwau-wtyfu
it eve for search and seizure. The order shows ot to be frther

Act. Section 28 provides

of the complaint and

defrgation but authorisation under ections 28 and 30 of

r filing of compisint,

wheseas, secnm30pmv;dsabomuﬁhmdm3dhﬂn _

mmmwmﬁrmdymfam-

/

s
w""

“28. Cognizance of offences. (1) No court
shall take cognizance of an dffence under
this Act except on a complaipt made by—

(a) the Appropriate Authori

Authority; or (b) a person
_.botice of not less than f

ty $oncemned, or

:hany officer authorised in this half by the
3; Central Government or State ovemment,
"}as the case may be, or the i

0 has given
days in the

@ g\tﬂ(]q.ﬂ manner prescribed, to the Appropriate

g




.Appropriate Authority to

" seizure made under this Act

11

Authority, of the alleged offence and of his
intention to make a compl4int to the court.
Explanation.--For the pJrpose of this
clause, “person” includes a social
organisation. (2) No court other than that

gistrdte or a Jodicial

offence punishable unde
Where a complaint has be
clause (b) of subsection (1

copies of the relevant
possession to such person.

Authomyoroﬂicerhs elson 1o believe

(2 of 1974)
relating to searches and eyzures shall, so
far as may be, apply to ébery search or

”»

~ The perusal of section 28 of the Act shows as to who

‘/
\\d




Government, Appropri

and 30 of the Act read

find any illegality in is

In view of

12

is competent to file con+plalnt. It is the State Government, Central

te Authority or any person authorised by

them. Same is the provision under section 30 of the Act. The order
at annexure-3 is nothing but authorisation by none else but by the

Appropriate Authdrity It is as per the provisions of sections 28

ith rule 12 of the Rules of 1996. Ido not

vance of order at annexure-3.

[ the discussionmade_above.,ldo not find

any merit in this crimiral misc. petition. Hence, it is dismissed

et
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